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DETAILED ACTION 

1 . This office action is in response to the amendment, filed 14 May 2008, which amends 
claims 21 and 38. Claims 21-40 are pending. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this eounln , more than one > ear prior to the date of application for patent in the United States. 

3. Claims 21-29, and 35-39 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
Ermantraut et al, WO 02/077620, as evidenced by US 2004/0196455, which is being used as a 
translation. 

Ermantraut teaches: 

As to claims 21, 26, 27, 28: 

Paragraph [0030] , teaches it is the object of Ermantraut to provide devices for the 

calibration of fluorescence detection systems. 

Paragraph [0033] , teaches the device can comprise one or more fluorescent layers. The 
fluorescent materials are applied to defined regions. 

Paragraphs |"0038"|-|"0039"| , teach the fluorescent layers can be one or more polymer 
layers. Each layer can comprise one or more fluorescent materials. 



Application/Control Number: 10/538,866 Page 3 

Art Unit: 1794 

Paragraph [0044] , teaches the intensity of the fluorescence in each of the defined regions 
can be selected. 

Paragraphs |"0046"|-|"0047~|, claim 8 , teach the intensity of the fluorescence can be selected 
by physical treatment methods, such as by irradiating the polymer layers. The passage 
additionally teaches that the polymer is photosensitive. The passage additionally 
postulates the degree of linkage or cross-linkage is responsible for the intensity of 
fluorescence and teaches that one of ordinary skill in the art can selectively control the 
degree of cross-linking. This is held to teach that a person of ordinary skill can select a 
degree of cross-linking including non-crosslinkcd. 

As to claims 22, 23, 35, 36, 38, 39: 

Figure 1 . teaches multiple layers of fluorescent material deposited in distinct regions. The 
regions can be individually irradiated. The figure additionally teaches openings to the 
level of the substrate. The figure also teaches the method of depositing one or more layers 
of fluorescent material and selectively exposing regions of the fluorescent material. 
Paragraphs r00961-r01 171, Examples 1 and 2, figure 1 , teach forming multiple regions 
having one or more layers. The layers can have multiple regions of polymer having 
various intensities due to variation in thickness and/or composition. Regions of the 
substrate are additionally not covered by polymer. 

As to claim 29: 

Paragraph fO 1111 , example 2, figure 2B, teaches a glass substrate. 
As to claim 37: 
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Paragraphs [005 9] -[0060] , teach integrating the fluorescent polymer regions with 
biological samples. 
As to claims 24, 25: 

Paragraphs |"0096"|-|"01 17], Examples 1 and 2, figure 1 , teach multiple areas of 
fluorescence and openings to the level of the substrate. Glass is used as the substrate in 
examples 1 and 2. It is the examiner's position that the glass substrate is non-fluorescent 
and as such would inherently exhibit fluorescence at least 10 or at least 100 times lower 
than the first fluorescence level. 



Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, i f the di Heraices between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 30-34 and 40 stand rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ermantraut et al, WO 02/077620, as evidenced by US 2004/0196455, which is being used as a 
translation, as applied to claims 21-23, 26-29 and 35-39 above, and further in view of Yamasaki 
etal.,US 6,242,114. 

The teachings of Ermantraut as in the rejection above are relied upon. 
Ermantraut does not teach: 

Ermantraut does not teach the use or deposition of a protective coating layer. 
Yamasaki teaches: 
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Column 1, lines 5-10 , teach fluorescence references for checking the operation of 
fluorescence measuring devices. 

Column 4, lines 45-65, figures 2-10 , teach various structures of fluorescence references 
comprising one or more protective layers. The layers provide improved environmental 
durability and improved durability to cleaning and handling. 
Column 6, line 63 through column 7, line 9, figure 13 , teaches the formation of 
fluorescence reference bodies as part of a card and subsequently depositing an 
encapsulation layer (protective layer). 

It would have been obvious to one of ordinary skill in the art at the time of invention to 
deposit one or more protective layers of Yamasaki upon the fluorescence reference of 
Ermantraut in order to improve the durability of the devices of Ermantraut. It would have 
additionally been obvious to deposit one or more protective layers after the formation of the 
fluorescent layer(s) and any irradiation of the device of Ermantraut in order to protect the 
protective layers from degradation caused by the irradiation and to reduce the exposure time 
during possessing by reducing attenuation of the irradiating signal by an intervening layer(s). 

Response to Arguments 

6. Applicant's arguments have been fully considered but they are not persuasive. 

With respect to the rejections over Ermantraut and Ermantraut in view of Yamasaki 
applicant argues the following points: 
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1 . Ermantraut fails to teach or suggest first and second fluorescence levels respectively 
defined by a non-exposed part and by at least one exposed zone of said thin layer, the 
second fluorescence level being lower than the first fluorescence level. 

2. Ermantraut fails to teach or suggest a degree of cross-linkage. 

3. The radiation exposure of Ermantraut is used solely for polymerization allowing the 
exposed portion to be removed and the reference does not teach the use of irradiation to 
control fluorescence. 

4. The bleaching behavior taught by Ermantraut fails to teach or suggest the first and 
second fluorescence levels are respectively defined by a non-exposed part and by at least 
one exposed zone of said thin layer, the second fluorescence level being lower than the 
first fluorescence level. 

The examiner respectfully disagrees for the reasons below. 

With regard to the points, that the Ermantraut reference does not teach or suggest the first 
and second fluorescence levels are respectively defined by a non-exposed part and by at least one 
exposed zone of said thin layer, the second fluorescence level being lower than the first 
fluorescence level, applicant points to paragraph [0046] as not teaching such a limitation and that 
the reference has been misinterpreted. Paragraph [0046] directly teaches "a further option for 
setting the intensity of fluorescence calibration standards produced according to the invention 
consists of subjecting the polymer layers according to the invention to physical treatment 
methods such as irradiation". The paragraph also teaches "the degree of linkage or cross-linkage 
of the polymer layers, and correspondingly the fluorescence characteristics of the polymer 
layers, are changed by means of these treatment methods. The average person skilled in the art 
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is familiar with the term "degree of linkage" or "degree of cross-linkage ". In particular, 
polymers comprising duroplastic cross-linkage, e.g. the above-mentioned photosensitive 
coatings such as SU8, are suitable for setting the intensity of polymer layers by means of 
methods for altering the degree of cross-linkage". Paragraph [0047] then teaches "applying 
polymer layers of different thickness and/or different composition and/or different degree of 
cross-linkage to several defined regions on the same carrier". Additionally with regard to points 
2 and 3, these differing regions of the carrier will then exhibit differing fluorescent levels 
pertinent to points 1 and 4. The production of which can be controlled by the degree of 
irradiation and resulting cross-linking. 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brett A. Crouse whose telephone number is (571)-272-6494. The 
examiner can normally be reached on Monday - Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Donald L. Tarazano can be reached on 571-272-1515. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

IB. A. CI 

Examiner, Art Unit 1794 



/Jill Gray/ 

Primary Examiner, Art Unit 1794 



